
IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

Case No. 1D18-1505;
L.T. Case No. 2017-CA-002403

FLORIDA DEPARTMENT OF HEALTH,

Appellant,

v.

JOSEPH REDNER, an individual,

Appellee.

FLORIDA DEPARTMENT OF HEALTH’S RESPONSE IN OPPOSITION
TO APPELLEE’S SUGGESTION THAT THE TRIAL COURT
JUDGMENT BE CERTIFIED AS REQUIRING IMMEDIATE

RESOLUTION BY THE FLORIDA SUPREME COURT

Pursuant to Florida Rule of Appellate Procedure 9.125(d), Appellant Florida

Department of Health (the “Department”) hereby files its response in opposition to

Appellee Joseph Redner’s suggestion that the trial court’s final judgment be

certified to the Florida Supreme Court, and states the following:

ARGUMENT

As a threshold matter, Mr. Redner’s suggestion should be denied as

untimely. Rule 9.125 requires that a suggestion for certification be filed “within 10

days from the filing of the notice of appeal.” Fla. R. App. P. 9.125(c). Here, the
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notice of appeal was filed on April 11, 2018. Any suggestion under rule 9.125 was

therefore due by April 23, 2018. See id.; Fla. R. Jud. Admin. 2.514(a)(1)(C). Mr.

Redner’s suggestion, however, was filed seven weeks after that deadline, on June

11, 2018. Accordingly, this Court should deny Mr. Redner’s untimely suggestion.

See 3299 N. Fed. Hwy., Inc. v. Bd. of Cty. Comm’rs of Broward Cty., 646 So. 2d

215, 227 n.2 (Fla. 4th DCA 1994) (disapproving suggestion for certification

because it was filed “over a year” after the notice of appeal).

Even if Mr. Redner’s suggestion had been timely filed, this case does not

warrant certification for pass-through to the supreme court. It is well-settled that

pass-through jurisdiction is appropriate only in the rarest of circumstances. See

State v. Adkins, 71 So. 3d 184, 186 n.1 (Fla. 2d DCA 2011) (noting that the

supreme court has accepted pass-through jurisdiction “only in a handful of very

exceptional appeals”); Fla. Dep’t of Agric. & Cons. Servs. v. Haire, 832 So. 2d

778, 781 (Fla. 4th DCA 2002) (noting that consideration of pass-through “should

be rare”). The constitution explicitly limits it to cases that “require immediate

resolution by the supreme court,” art. V, § 3(b)(5), Fla. Const.—like important

election contests, Palm Beach Cty. Canvassing Bd. v. Harris, 772 So. 2d 1273

(Fla. 2000); cases that “could affect literally thousands of past and present

prosecutions throughout the state,” Adkins, 71 So. 3d at 185; or ballot challenges

brought shortly before ballots were printed, ACLU of Fla., Inc. v. Hood, 881 So.
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2d 664 (Fla. 1st DCA 2004).

This case presents a constitutional challenge to the Department’s answer to

a Frequently Asked Question posted on its website about whether article X,

section 29 of the Florida Constitution (“Amendment 2”) permits an individual to

grow his or her own marijuana.1 Mr. Redner argues that the Department’s answer

amounts to a prohibition on home-grown marijuana, which violates Amendment 2.

This Court routinely considers constitutional challenges of all types. Mr. Redner’s

insistence that this case is supremely important does not distinguish it from

countless others raising similar constitutional concerns.

Mr. Redner relies on the false premise that certification is warranted

because “Supreme Court review is virtually certain.” Sugg. at 5-6. In nearly every

case where constitutional challenges are presented to the district court there is a

plausible path to the Florida Supreme Court. See, e.g., art. V, § 3(b)(3), Fla. Const.

(granting supreme court discretion to review a district court decision that

“expressly declares valid a state statute, or that expressly construes a provision of

the state or federal constitution”). That supreme court review is possible in this

case does not mean that Mr. Redner may leapfrog over this Court.

1 Despite Mr. Redner’s repeated assertions, this case is not about the
constitutionality of section 381.986, Florida Statutes (2017). That issue was not
raised in his complaint or at any time during the trial court proceedings.
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Indeed, even if the supreme court eventually decides this case, bypassing

this Court’s determination would deprive the supreme court of this Court’s views.

The justices themselves have recognized that where they may be eventually called

upon to adjudicate a constitutional question, “[their] decision will be a more

informed one because of [the district court’s] intermediate appellate review.” Fla.

Dep’t of Agric. & Cons. Servs. v. Haire, 824 So. 2d 167, 168 (Fla. 2002) (Pariente,

J. concurring) (declining to accept pass-through jurisdiction where “any

emergency matters can be appropriately handled by the District Court of Appeal”).

Mr. Redner’s suggestion for certification is therefore “inconsistent with [the

supreme court’s] view that all issues, including those regarding statutory

construction and constitutionality, should—where at all possible—first be finally

litigated in the trial court and then initially reviewed by the appellate court.” Id.

Mr. Redner claims a need for immediate resolution because “Section

381.986, Fla. Stat. (2017) unconstitutionally criminalizes the possession of a

growing plant by a qualified patient . . . as permitted by Article X, § 29 of the

Florida Constitution,” which restricts his access to “constitutionally protected

medical treatment.” Sugg. at 2. Putting aside that Mr. Redner has never challenged

the constitutionality of section 381.986, he is incorrect about that issue as well as

the issue he actually raised in his complaint. Amendment 2 does not establish any

“right” to use medical marijuana. Rather, by its plain terms, its legal effect is to
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provide immunity from criminal or civil liability under Florida law for a qualifying

patient for the medical use of marijuana that is “in compliance” with Amendment

2. Art. X, § 29(a)(1), Fla. Const. (emphasis added). Nothing in the plain language

of Amendment 2 grants qualifying patients immunity to grow marijuana at home

for personal use.

Finally, Mr. Redner relies on League of Women Voters of Florida v. Detzner

to support his claim that any “doubts should be resolved in favor of certification,”

Sugg. at 4, but that case resulted in certification for unique fact-specific reasons

not present here. See 178 So. 3d 6, 8 (Fla. 1st DCA 2014). Specifically, this Court

en banc “had already certified a prior [interlocutory] order in [the] case for review

by the supreme court,” and denial of the second certification suggestion would

place the supreme court “in the position of reviewing an interlocutory order while

the appeal from the final order is pending in this court.” Id. In this case, there is no

threat of piecemeal litigation resulting from a denial of Mr. Redner’s suggestion

for certification.

CONCLUSION

Mr. Redner’s suggestion that the final judgment in this case should be

immediately certified to the supreme court should be denied because it is untimely,

and because this case is not one of the rare, exceptional appeals that “require

immediate resolution by the supreme court.”
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Respectfully submitted,

SHUTTS & BOWEN LLP

/s/ Amber Stoner
JASON GONZALEZ
Florida Bar No. 146854
AMBER STONER
Florida Bar No. 109281
amberstoner@shutts.com
215 South Monroe Street, Suite 804
Tallahassee, Florida  32301
Telephone:  (850) 521-0600
Facsimile:   (850) 521-0604
Secondary: mpoppell@shutts.com

Counsel for Florida Department of
Health

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent

via Electronic Mail this 18th day of June, 2018 to:

Amanda L. Derby, Esquire
1055 West 81st Place
Los Angeles, CA  90044
Amanda.l.derby@gmail.com

Luke Lirot, Esquire
Luke Charles Lirot, P.A.
2240 Belleair Road, Suite 190
Clearwater, Florida  33764
Luke2@lirotlaw.com
jimmy@lirotlaw.com
Justin@lirotlaw.com

/s/ Amber Stoner
AMBER STONER


